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Question number 1:

Q.
Can an ERISA health plan pursue the participant in an ERISA action to recover medical expenses the plan paid?

A.
Yes.  If there is an agreement to do so in the plan, the fund sought is identifiable, and the fund is in the possession and control of the plan participant.

Sereboff v. Mid Atlantic Med. Serv., Inc., 547 U.S. 356 ( 2006). 
A husband and wife were covered, through her employer, by an ERISA-governed health insurance plan. The plan contained a provision that required a beneficiary who was injured by the acts or omissions of a third-party and was compensated for those injuries to repay the health plan regardless of whether the beneficiary recovered fully from the tortfeasor. The health plan paid approximately $75,000 in medical claims related to the accident.  The couple settled their tort suit for $750,000 and the health plan asserted a lien over the proceeds for the medical expenses it had paid.   The couple agreed by stipulation to set aside the $75,000 in a bank account until the dispute was settled.  The health plan sued the Sereboffs for the money under ERISA §502(a)(3); 29 U.S.C. §1132(a)(3). The question was whether ERISA provided the health plan with a cause of action.

The Supreme Court acknowledged that the statute only authorizes equitable relief, as §502(a)(3) of ERISA states that a fiduciary may bring a civil action: “(A) to enjoin any act or practice which violates any provision of this subchapter or the terms of the plan, of (B) to obtain other appropriate equitable relief (i) to redress such violations of (ii) to enforce any provisions of this subchapter or the terms of the plan.”  

The Supreme Court first had to decide whether the relief the health plan sought was “equitable,” or whether the health plan was just seeking to impose personal liability on the Sereboffs.  The Court had previously decided that relief was not equitable but legal, where the ERISA plan was seeking funds that were directly placed in a “special needs trust” and in a lawyer’s trust account.  Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 214 (2002). According to Justice Scalia in that case, “the funds to which petitioners claim an entitlement under the Plan’s reimbursement provision–the proceeds from the settlement of respondents’ tort action–are not in respondents’ possession. As the order of the state court approving the settlement makes clear, the disbursements from the settlement were paid by two checks, one made payable to the Special Needs Trust and the other to respondents’ attorney (who, after deducting his own fees and costs, placed the remaining funds in a client trust account from which he tendered checks to respondents’ other creditors, Great-West and Medi-Cal). The basis for petitioners’ claim is not that respondents hold particular funds that, in good conscience, belong to petitioners, but that petitioners are contractually entitled to some funds for benefits that they conferred.” 

In Sereboff, the Court concluded that the conditions not met in Knudson were present i.e. the plan sought “specifically identifiable funds that were within the possession and control of the Sereboffs – that portion of the tort settlement due Mid Atlantic under the terms of the ERISA plan, set aside and preserved in the Sereboffs’ investment accounts.” (Internal quotations omitted).
Sereboff is somewhat ambiguous.  However, it does appear that three things are required for a fiduciary to seek relief under ERISA §502(a)(3):

1) there must be an agreement between the parties that creates an equitable lien
2) there must be an “identifiable” fund; and
3) the fund must be in the possession and control of the participant
Question number 2:
Q.
How does the Eighth Circuit interpret the Sereboff requirements for subrogation actions?

A.
Very loosely.  There does not appear to be a “possession” requirement.

Administrative Committee of the Wal-Mart Stores, Inc. Associates’ Health and Welfare Plan v. Shank, 500 F.3d 834 (8th Cir. 2007).

In Shank, the Eighth Circuit held that even though, like Knudson, the funds in question were placed into a special needs trust; the Sereboff requirements for equitable restitution were met.  It held this despite the Supreme Court’s statement that historically equitable restitution “sought to impose a constructive trust or equitable lien on particular funds or property in the defendant’s possession . . . That requirement was not met in Knudson, because the funds to which petitioners claim[ed] an entitlement were not in Knudson’s possession, but had instead been placed in a Special Needs Trust.” (Internal quotation marks omitted).  
The Shank holding is somewhat mysterious in light of Knudson.  In any event, the possession element for equitable relief that was formulated by the Supreme Court does not appear to matter in the Eighth Circuit.  Shank is a particularly scary case because, unlike Sereboff, where only 10% of the tort recovery was claimed by the health plan, the Shanks entire tort recovery was eaten up by the subrogation action brought by Wal-Mart.

Question number 3:
Q.
What about traditional equitable defenses to subrogation such as the make-whole and common fund doctrines?

A.
They disappear as long as the plan says so.  Although the Supreme Court left these questions open in Sereboff, the Eighth Circuit has since answered that the plan documents can abrogate the make-whole and common fund doctrines.

Administrative Committee of the Wal-Mart Stores, Inc. Associates’ Health and Welfare Plan v. Shank, 500 F.3d 834 (8th Cir. 2007); Waller v. Hormel Foods Corp., 120 F.3d 138 (8th Cir. 1997).

The second holding in Shank is that the common law make-whole doctrine (the rule that the plan’s right to recovery depends on whether the plan participant was fully compensated in the tort action) is not imported into ERISA and is not applicable if the plan documents dictate otherwise.  This was a question left open in footnote 2 of Sereboff where the Supreme Court tied the make-whole doctrine to the notion of “appropriateness” of the relief. In the Eighth Circuit, if the ERISA plan specifically abrogates the make-whole rule, it is not a defense to a subrogation action.  While the make-whole doctrine may still be the default rule, see e.g. Cagle v. Bruner, 112 F.3d 1510 (11th Cir. 1997), the plan language can easily negate the doctrine.

The application of the common fund doctrine depends on the terms of the plan. This doctrine says that the plan should pay a share of the attorney fees for free-riding on the participant’s pursuit of the tort action.  This would reduce the amount a plan could recover, even where the plan did have a cause of action. In Waller, the Eighth Circuit held that the plan language did not necessarily preclude the plan from paying part of the attorney fees for the participant to prosecute the underlying tort action.  However, the Court could not decide how to apportion the attorney’s fees and remanded the issue.

Brown v. Associates Health and Welfare Plan and Walmart Stores, Inc., 2007 U.S. Dist. LEXIS 60307, 24 Employee Ben. Cas. 1123 (W.D. Ark. 2007)(affirming that make-whole is only the default rule in ERISA plans and that the common-fund doctrine can be disclaimed as well). 
Question number 4:

Q.
Does Sereboff, a subrogation case, extend to coordination of benefits cases?

A.
Yes.  Not only does it apply, but the requirements are extremely relaxed.

Dillard’s Inc. v. Liberty Life Assur. Co., 456 F.3d 894, 901 (8th Cir. 2006).

In Dillard’s, the Eighth Circuit decided a straight-up disability benefits case concerning whether the claimant was still disabled under the terms of the plan.  Judge James Rosenbaum ruled that the insurer, Liberty Life, arbitrarily and capriciously terminated benefits but awarded Liberty equitable relief in the form of reimbursement of overpayments resulting from the claimant’s receipt of SSDI benefits.  On appeal the Eighth Circuit reversed on the disability determination and addressed the claimant’s cross-appeal on the reimbursement issue. There was no evidence that the SSDI funds were in possession of the claimant or that they were distinct in any way from her personal assets. Indeed, there was no evidence that they were not entirely dissipated. Nonetheless, the Eighth Circuit held that “the present case is analogous to Sereboff in that Liberty seeks reimbursement for amounts paid to [claimant] from a third-party source, the Social Security Administration . . . and Liberty seeks a particular share of a specifically identified fund—all overpayments resulting from the payment of social security benefits.”  This doesn’t seem to meet the requirements of Sereboff.  The Eighth Circuit reads Sereboff very broadly in favor of the plan.  The only remaining requirement seems to be that there is an agreement to reimburse the plan.

In light of Dillard’s, counsel’s best argument will be that the plan documents themselves do not allow the kind of recovery that the plan is seeking. In other words, the claimant will need to show there was no agreement to do what the plan is asking. So study the plan documents for a textual argument!
__________________________________________________________________
Question number 5:

Q.
What about 42 U.S.C. §407(a) of the Social Security Act?

A.
We don’t know.

42 U.S.C. §407(a) provides: 

The right of any person to any future payment under this subchapter shall not be transferable or assignable, at law or in equity, and none of the monies paid or payable or rights existing under this subchapter shall be subject to execution, levy, attachment, garnishment, or other legal process, or to the operation of any bankruptcy or insolvency laws.

There is no Eighth Circuit decision on whether the Social Security Act itself prevents the ERISA long-term disability plan from placing an equitable lien on Social Security benefits.  But the real question is how the court would characterize a claim for reimbursement resulting from the participant’s receipt of Social Security benefits. 

This issue has begun to be litigated in other jurisdictions with varying results.  For instance, one attorney has litigated this issue three times in the Northern District of Illinois.  Mote v. Aetna Life Ins. Co., 435 F. Supp.2d 827 (N.D. Ill. 2006); Smith v. Accenture U.S. Group Long-Term Disability Ins. Plan, 2006 U.S. Dist. LEXIS 68971 (N.D. Ill. 2006); Fregeau v. Life Ins. Co. of N. Am., 490 F. Supp. 2d 928 (N.D. Ill. 2007). In Mote, the court held that the money sought by the plan consisted of the Social Security benefits themselves and that 42 U.S.C. §407(a) operated to bar the plan from placing a lien on these funds.  The judge in Smith respectfully disagreed with Mote as did the judge in Fregeau.   In Fregeau, the court held that the lien was actually on the money paid to the participant by the ERISA plan, not on the Social Security benefits themselves, so the reimbursement action did not run afoul of 42 U.S.C. §407(a). 

However, where the Plan specifically characterizes the relief it seeks as a constructive trust on the participant’s future SSDI benefits, this does violate the Act. Kay v. American Elec. Power Serv., 2006 U.S. Dist. LEXIS 53955(S.D. W.Va.); Ross v. Pennsylvania Manu. Assoc. Ins. Co., 2006 U.S. Dist. LEXIS 33975 (S.D. W.Va.). Although, the plans in these case tried to do the same thing as the plans in the trio of cases in Illinois, their description of the relief they were seeking was fatal to their recovery.

Note: A very interesting issue is whether an LTD Plan can be estopped to assert a lien where it has acted inconsistently or has unclean hands with regard to the participant’s receipt of Social Security benefits.  For instance, where the Plan failed to fulfill its obligation to assist the participant in pursuing Social Security benefits, the plan forfeited its right to the offset. McCormick v. Metropolitan Life Ins. Co., 2007 U.S. Dist. LEXIS 73671 (D. Mass. 2007).  On the other hand, the Fifth Circuit permitted a newly appointed claims administrator, Metlife, to offset VA benefits based on plan language, where the previous claims administrator had not done so for the previous six years.   This reduced plaintiff’s benefits from $1,200 per month to $50 per month.   The court held that the participant’s estoppel claim was precluded because his reliance on the larger payment for six years was not reasonable based on the plan language.

Question number 6:
Q.
Can the plan demand reimbursement of an overpayment in a lump sum even where the plan participant is receiving benefits and gradual reimbursement would be more practical?

A.
Maybe. Most of the time the plan simply exercises self-help by withholding benefits until it has been reimbursed.  But the following decision suggests that some very simple plan language gives the plan discretion to collect a lump sum whenever it wishes.

Finch v. Unum Life Ins. Co. of America, 465 F. Supp. 2d 901 (D. Minn. 2006).

In this post-Sereboff, post-Dilliard’s case, the participants sued to enforce and clarify their rights under the plan after they received demands for lump some reimbursement of overpayments caused by the participants’ receipt of Social Security benefits. Both plaintiffs were collecting LTD benefits, so they argued that the overpayment should be prorated and collected from their future LTD benefit payments.  They claimed that the plan language did not allow the insurer, UNUM, to collect the overpayments in a lump sum.  The language at issue was: “Unum has the right to recover any overpayment due to . . . your receipt of deductible sources of income.  You must reimburse us in full.  We will determine the method by which the repayment is to be made.”  Plaintiffs also argued that the doctrine of recoupment barred UNUM from collecting the overpayment in a lump sum.  The district court held that UNUM had discretion to decide in what manner it would collect the overpayment and that while it could have elected gradual overpayment, it was not required to do so.  
This case stands for the proposition that the fiduciary can collect an overpayment in a lump sum even where it is presently paying monthly benefits to the participant so long as the plan language supports this.
_______________________________________________________________________
Question number 7:

Q.
Is there anything preventing the LTD plan from suing for reimbursement based on a child’s receipt of Social Security benefits resulting from the parent’s disability?

A.
We don’t know, but probably not, if the plan is clear that family benefits are also an offset.

The Third Circuit in In Re: Unisys Corp. Long-Term Disability Plan Erisa Litigation, 97 F.3d 710 (3d Cir. 1996), held that ambiguous plan language could not support an offset for family Social Security benefits.  Because it was clear in the Social Security statute and regulations that the family payments belonged to the family members and not to the disabled person, a plan had to be explicit that an offset would be taken for benefits paid to people other than the participant.  See also Carstens v. U. S. Shoe Corp. Long-Term Disability Plan, --- F. Supp. 2d --- 2007 WL 3236353 (N.D. Cal)(refusing to enforce offset for child’s benefits where plan language referred to “periodic benefits for loss of time on account of the Employee’s disability”); but compare Hampton v. Dana Corp. 152 Fed. Appx. 441 (6th Cir. 2005)(offset allowed where plan read, “Family Social Security benefits for which the Employee is Eligible”); Porter v. Continental Cas. Co., 156 Ariz. 488; 753 P.2d 178 (1988)(offset may be taken even where child does not live with disabled parent); Erisman v. Unum Life Ins. Co. of America, 2006 WL 516752 (W.D. Wash 2006)(same).
There is also a pending issue of whether such an offset is a violation of public policy because it amounts to benefits the Social Security Act intends to benefit the child from benefiting, instead, the disability insurer.  See In Re: Unisys Corp. Long-Term Disability Plan Erisa Litigation, 97 F.3d 710 (3d Cir. 1996); Carstens v. U. S. Shoe Corp. Long-Term Disability Plan, --- F. Supp. 2d --- 2007 WL 3236353 (N.D. Cal).
Question number 8:
Q.
When is the plan’s action against a participant time-barred?

A.
In a subrogation action the statute of limitations is the statute that applied to the plan participant’s right to bring the tort action.  In a coordination of benefits case, we don’t know.

Janssen v. Minneapolis Auto Dealers Ben. Fund, 447 F.3d 1109 (8th Cir. 2006).

In Janssen, the parents of a boy who participated in an ERISA health and welfare benefits plan sued his physician for malpractice in damaging their son’s facial nerve. The parents’ right to sue for malpractice was time-barred and the plan had no greater rights than the parents.  The boy underwent several corrective surgeries at Mayo Clinic.  The case settled and no funds were allocated to medical expenses. The plan did nothing to prosecute its subrogation interest.  Instead, it decided to withhold benefits it would otherwise have been required to pay under the plan until it had been completely reimbursed for the boy’s medical expenses.  The court held that this was improper because the parents’ right to sue for malpractice was time-barred.  Because the plan documents themselves explained that subrogation meant the plan would stand in the shoes of the tort plaintiff, the plan’s right to recover the medical expenses expired along with the parents’ right to sue.

What this says about the coordination of benefits cases is unclear.  Wells v. U.S. Steel & Carnegie Pension Fund, Inc., 950 F.2d 1244 (6th Cir. 1991).  In that case, a plan that tried to recoup ERISA pension amounts paid out to participants was not barred by laches from bringing a claim for recoupment because there was no inexcusable delay after possession of the knowledge of the facts.  Nor was the plan barred by estoppel since the plan did not induce the participants to rely to their detriment on the plan’s initial position in which offsets were not taken.
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