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INTRODUCTION

These materials are written for attorneys who focus their practice on employment law but who are not conversant with ERISA.  The intention is to address the important considerations when an employee seeks disability benefits under an ERISA plan.  The focus is on law from the Eighth Circuit. 

PART I—The Basics of ERISA Disability Claims
I.
Definition of ERISA

A.
Name:  ERISA refers to the Employee Retirement Income Security Act of 1974, as amended, 29 U.S.C. §1001 et seq.


B. Purpose – protection of both pension and health/welfare benefit plans:  ERISA “sets out a comprehensive system for the federal regulation of private employee benefit plans, including both pension plans and welfare plans.” District of Columbia v. Greater Washington Bd. of Trade, 506 U.S. 125, 127 (1992). “ERISA was enacted to promote the interests of employees and their beneficiaries in employee benefit plans, and to protect contractually defined benefits." Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 113 (1989). 

C. Definition of welfare benefit plan:  “[A]ny plan, fund, or program which was heretofore or is hereafter established or maintained by an employer or by an employee organization, or by both, to the extent that such plan, fund, or program was established or is maintained for the purpose of providing for its participants or their beneficiaries, through the purchase of insurance or otherwise, (A) medical, surgical, or hospital care or benefits, or benefits in the event of sickness, accident, disability, death or unemployment.”  29 U.S.C. §1002(1) (emphasis added).
II.
Types of Disability Plans Covered by ERISA.

A.
Employer-sponsored long-term disability (LTD) plans: 29 U.S.C. §1002(1)(A).
1.
They can be insured LTD plans. See e.g., Galman v. The Prudential Ins. Co., 254 F.3d 768 (8th Cir. 2001); 
2.
They can be self-insured LTD plans.  See e.g. Abram v. Cargill, 395 F.3d 882 (8th Cir. 2005).

B. Employer-sponsored short-term disability (STD) plans:  29 U.S.C. §1002(1)(A).  See e.g. DuMond v. Centex Corp., 172 F.3d 618 (8th Cir. 1999).

C. Employer-sponsored retirement plans containing a disability retirement benefit:  See Seman v. FMC Corp. Retirement Plan for Hourly Employees, 334 F.3d 728 (8th Cir. 2003).
D. Union sponsored plans: See Cavegn v. Twin City Pipe Trades Pension Plan, 223 F.3d 827 (8th Cir. 2000) 
III.
Disability Plans Not Covered by ERISA.

A.
Disability plans sponsored by employers that are statutorily exempt from ERISA:



1.
Church related entities.  29 U.S.C. §1003(b)(2).

2.
Governmental entities. 29 U.S.C. §1003(b)(1).  See e.g. Fromm v. Principal Health Care of Iowa, Inc., 244 F.3d 652 (8th Cir. 2001)(holding health plan operated by City of Des Moines, IA is exempt from ERISA).
B.
Disability plans where the type of plan is statutorily exempt such as:

1. Workers’ compensation plans.  29 U.S.C. §1003(b)(3).

2. Disability plans “maintained solely for the purpose of complying with applicable . . . [state] disability insurance laws."  29 U.S.C. §1003(b)(3).  See Shaw v. Delta Air Lines, Inc., 462 U.S. 85 (1983).  In other words a disability plan maintained solely and exclusively to provide benefits mandated by a state disability law such as the New York law requiring payment of benefits to workers on maternity leave.

3.
Sick-pay plans that satisfy the “payroll practice” exemption from ERISA.  29 C.F.R. §2510.3-1(b)(2).  (PRACTICE NOTE: A short-term disability plan might actually be a sick pay payroll practice plan and therefore exempt from ERISA).  A payroll practice sick pay plan must meet the following criteria to be outside of ERISA:

a.
Payments are in the amount of the employee’s normal compensation; See e.g. Blank v. Progress Casting Group, Inc., 2003 U.S. Dist. LEXIS 3210 , 30 Employee Ben. Cas. 1550 (D. Minn. 2003)(holding that payroll practice exemption is not applicable where employer stopped paying for some of employee’s benefits even though it continued to pay 100% of her salary).

b.
Payments are made out of the employer’s general assets, i.e. not from a trust or an insurer;

c.
Payments are made on account of absences for medical reasons, either physical or mental.  See Fordyce v. Life Ins. Co. of North America, 340 F. Supp. 2d 994 (D. Minn. 2004)(recognizing that Honeywell’s payroll practice of continued sick pay was a payroll practice exempt from ERISA).
4.
Disability plans falling within the “safe harbor” regulations for plans that are merely marketed to employees at the workplace.  The DOL has drafted “safe harbor” regulations that exempt certain plans from ERISA.  See 29 C.F.R. §2510.3-1(j). The broadest category is insured plans where the employer is not “sponsoring” the plan but rather merely making the plan available to employees through workplace marketing.  29 C.F.R. §2510.3-1(j).  

a.
To be exempt, the insurance plan must satisfy all four requirements of the “safe harbor” regulation.



b.
The elements of the “safe harbor” regulation are:

(1) 
No contributions are made by an employer or employee organization;
(2) 
Participation in the program is completely voluntary for employees or members;

(3) 
The sole functions of the employer or employee organization with respect to the program are, without endorsing the program, to permit the insurer to publicize the program to employees or members, to collect premiums through payroll deductions or dues check-offs and to remit them to the insurer; and
(4) 
The employer or employee organization receives no consideration in the form of cash or otherwise in connection with the program, other than reasonable compensation, excluding any profit, for administrative services actually rendered in connection with payroll deductions or dues check-offs.  29 C.F.R. §2510.3-1(j). See e.g. Stuart v. UNUM Life Ins. Co., 217 F.3d 1175 (9th Cir. 2000)(holding, in agreement with 1st, 2d, 5th, 6th, and 10th circuits, that all four elements must be met before plan is outside of ERISA).
IV.
ERISA Preempts State Law Causes of Action that “Relate To” an Employee Benefit Plan.

A.
Express preemption under the statute is very broad.  ERISA "shall supersede any and all State laws insofar as they may now or hereafter relate to any employee benefit plan." 29 U.S.C.§1144(a).  

The Court has repeatedly held that this provision is “expansive,” but at the same time the requirement that a matter “relate to” an ERISA plan “cannot be taken to extend to the furthest stretch of its indeterminacy, or else for all practical purposes pre-emption would never run its course.”  Egelhoff v. Egelhoff, 532 U.S. 141, 146 (2001)(quoting New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 655 (1995)).   In general, a state law or claim “relates to” ERISA if it “has a connection with or reference to such a plan.”  Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 97 (1983). 

Some examples of preemption:

1.
ERISA preempts state retaliatory discharge claims.  Ingersoll-Rand Co. v. McClendon, 498 U.S. 133 (1990).

2.
ERISA preempts state probate statutes.  Egelhoff v. Egelhoff, 532 U.S. 141 (2001).

3.
ERISA preempts state laws regulating how employers provide health insurance coverage.  District of Columbia v. Greater Washington Bd. of Trade, 506 U.S. 125 (1992).

B.
The exception to preemption for state laws regulating insurance.  States can still regulate insurance, so ERISA preemption does not apply to state laws that regulate insurance.  29 U.S.C. §1144(b)(2)(A).  UNUM Life Insurance of Am. v. Ward, 525 U.S. 358 (1999); Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987).  As such, Minnesota’s insurance statute that sets the statute of limitation for a disability insurance policy is not preempted by ERISA and will control.  Weyrauch v. Cigna Life Ins. Co. of New York, 416 F.3d 717 (8th Cir. 2005), reh’g en banc denied 2005 U.S. App. LEXIS 19814 (9/14/05).
C.
The exception to the exception for self-insured plans. Self-insured plans are not insurers, so state insurance laws do not apply to them. 29 U.S.C. §1144(b)(2)(B); Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 747  (1985).

V.
Types of ERISA Causes of Action.

A.
A claim for benefits due under the plan.  
“A civil action may be brought -- (1) by a participant or beneficiary-- . . . (B) to recover benefits due to him under the terms of his plan, to enforce his rights under the terms of the plan, or to clarify his rights to future benefits under the terms of the plan.”  29 U.S.C. §1132(a)(1)(B).  See e.g. Firestone v. Bruch, 489 U.S. 101 (1989).

1.
Administrative exhaustion required:  Generally, if the plan requires exhaustion of administrative appeals, courts will require exhaustion as a predicate to suit.  Layes v. Mead Corp., 132 F.3d 1246, 1252 (8th Cir. 1998).  Exhaustion is not required if it would be futile.  Burds v. Union Pac. Corp., 223 F.3d 814, 817 (8th Cir. 2000). 
2.
Statute of limitations:  The rule is that because ERISA does not have its own statute of limitations for benefit claims, so courts must borrow the most closely analogous state statute of limitations.  Schroeder v. Phillips Petroleum Co., 970 F.2d 419, 420 (8th Cir. 1992); Robbins v. Iowa Road Builders Co., 828 F.2d 1348, 1353 (8th Cir. 1987).  So the debate becomes what is the most closely analogous Minnesota statute of limitations?
a.
Minnesota statute of limitations where the claim is against an uninsured disability plan:  Until recently, it was understood that the most analogous Minnesota statute of limitations was Minn. Stat. §541.07(5), which provides a two-year period of limitations for claims arising out of a wage contract.  See Cavegn v. Twin City Pipe Trades Pension Plan, 223 F.3d 827, 829-830 (8th Cir. 2000)(claim for disability retirement benefits against a union plan); Adamson v. Armco, 44 F.3d 650 (8th Cir. 1995), cert. denied, 516 U.S. 823 (1995)(claims under various benefit plans maintained by Reserve Mining). 
b.
Minnesota statute of limitations where the claim is against insured disability plan:  However, in August, 2005, the Eighth Circuit did an about-face where insured disability benefits are concerned.  Instead of looking at ERISA benefit claims as wage claims, it looked at them as claims under insured disability policies. Weyrauch v. Cigna Life Ins. Co. of New York, 416 F.3d 717 (8th Cir. 2005), reh’g denied 2005 U.S. App. LEXIS 19814 (9/14/05). The court looked to Minn. Stat. §62A.04, subd. 2(11) and determined that the claimant had an almost indefinite period of time to file suit against his employer’s group LTD plan that was insured by CIGNA.  That is, the claimant could file suit until 3 years from the date proof of loss is required.  Proof of loss under Minn. Stat. §62A.04, subd. 2(11) is required within 90 days after the disability ends.  Accordingly, since disability is an ongoing status, the statute of limitations does not begin to run until the claimant is no longer disabled.  Presumably this rule does not apply to self-insured plans that are not subject to the insurance laws of the states due to preemption by ERISA.  

c.
Minnesota statute of limitations where self-insured plan contains a contractual period of limitations that is less favorable than the legal statute of limitations: If the plan contains its own period of limitations and this internal period of limitations is shorter than the legal period of limitations, this will be permitted if it is permitted by state law.  See Wilkins v. Hartford Life & Accident Ins. Co., 299 F.3d 945 (8th Cir. 2002)(upholding Wal-Mart plan’s 3-year internal statute of limitations, even though Arkansas had a 5-year contractual limitations period because Arkansas also provided that parties could contract for shorter limitations periods so long as they are not “unreasonably short”). But see Northlake Regional Med. Ctr. v. Waffle House System Employee Benefit Plan, 160 F.3d 1301 (11th Cir. 1998)(upholding a 90-day contractual period of limitations contained in a benefit plan as “reasonable”).  
d.
Accrual:  While state law governs the applicable period of limitations, federal common law governs accrual under the statute of limitations.  An ERISA disability benefits claim accrues when a claim for benefits has been made and denied.  Bennett v. Federated Mut. Ins. Co., 141 F.3d 837, 839 (8th Cir. 1998); Union Pacific R.R. Co. v. Beckham, 138 F.3d 325, 330 (8th Cir. 1998); Mason v. Aetna Life Ins. Co., 901 F.2d 662, 664 (8th Cir. 1990).  

e.
Practice Tip (Claimant): If you are the claimant, study the plan to see if it contains any internal period of limitations and follow that.  If there is none, look to the most closely analogous state statute of limitations.  For an insured disability plan, it is Minn. Stat. §62A.04, subd.2(11).  If it is not an insured plan, see if there is any statute of limitations “more analogous” than Minn. Stat. §541.07(5); if so, try it.  But beware that the court may likely default to Minn. Stat. §541.07(5) in any case that is not an insured disability claim. 
3.
Remedies available:   

· Reinstatement in the plan.  29 U.S.C. §1132(a)(1)(B)

· Benefits due under the plan.  29 U.S.C. §1132(a)(1)(B)

· Declaration of rights under the plan. 29 U.S.C. §1132(a)(1)(B)

· Attorney’s fees and costs. 29 U.S.C. §1132(g).  Whether fees and costs are awarded is discretionary with the district court.  The Eighth Circuit has held that  the standard for awarding fees is a five-part test as follows: (1) the degree of the employer’s bad faith or culpability; (2) the ability of the employer to satisfy an award of fees; (3) the deterrence value of an award of fees; (4) whether the employee sought to benefit all participants; and (5) the relative merit of each party’s position. Lawrence v. Westerhaus, 749 F.2d 494 (8th Cir. 1984).
· Interest. Not expressly provided for in the statute and attempts to claim interest based on the power to award “other equitable relief” under 29 U.S.C. §1132(a)(3)(B) have met with resistance. Parke v. First Reliance Standard Life Ins. Co., 368 F.3d 999 (8th Cir. 2004); Jackson v. Fortis Benefits Ass’n Co., 245 F.3d 748 (8th Cir. 2001).  Following Jackson, it appears that a court will only consider an award of prejudgment interest on a benefits claim where the claimant can show that the plan actually breached the plan by delaying payment.  

· “Other appropriate equitable relief.” 29 U.S.C. §1132(a)(3)(B).  The contours of what this means have recently been given some definition in Great West Life and Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002).  Following Great West, “appropriate equitable relief” can include restitution but only “equitable restitution” as distinguished from “legal restitution.”  What this means is far from clear and beyond the scope of this summary. 
· But Not extra-contractual damages or punitive damages.  Mertens v. Hewitt Assoc., 508 U.S. 248, 255-63 (1993); Mayberry v. United States of Am., 151 F.3d 855 (8th Cir. 1998).
4. Common Defenses.  Administrators utilize a number of defenses which are specific to group disability policies and ERISA.

· Exhaustion of administrative remedies. Group policies generally contain review/appeal procedures concerning benefits decisions.  An employee’s failure to exhaust her administrative remedies bars her from seeking relief in federal court.  Norris v. Citibank, N.A. Disability Plan (501), 308 F.3d 880, 884 (8th Cir. 2002).  However, there are exceptions to the exhaustion requirement such as futility.  NOTE:  If the plan is part of a collective bargaining agreement, it may be necessary to follow exhaustion and grievance procedures from the CBA.  You are best advised to study both plan and CBA and decide what procedures must be followed based upon those documents.
· Mental/nervous limitation. Group policies often contain a limitation on the number of months benefits are payable for certain conditions.  The most common limitation is for mental illnesses.  In applying the mental/nervous limitation, courts consider how lay persons, rather than experts, would define mental illnesses.  Consequently, the mental illness definition should not be limited to diseases with a non-organic origin.  Brewer v. Lincoln Nat’l Life Ins. Co., 921 F.2d 150, 154 (8th Cir. 1990).  

· Pre-existing condition exclusion.  Obtaining coverage under a policy issued to an employer typically involves no underwriting.  However, these policies do contain a pre-existing condition exclusion which may preclude coverage for disabilities caused by conditions for which the employee received treatment prior to coverage.  See e.g.,  Marshall v. UNUM Life Ins. Co., 13 F.3d 282, 284-85 (8th Cir. 1994) (pre-existing condition exclusion applied to claim for long-term disability benefit); Cash v. Wal-Mart Group Health Plan, 107 F.3d 647 (8th Cir. 1997) (claimant’s treatment for leukemia prior to eligibility under group plan constituted treatment for pre-existing condition which precluded coverage under ERISA-regulated health plan).

5. No jury trial.  In this Circuit it is well settled that a claim for benefits due is not tried to a jury.  In re: Vorpahl, 695 F.2d 318 (8th Cir. 1982). 

6. Governed by differing standards of review.  An ERISA benefits claim will be decided by a court based upon the standard of review called for by the plan.  See section VII, below, for more details.

B.
A claim for breach of fiduciary duty on behalf of an individual.


“A civil action may be brought -- (3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of this title or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any provisions of this title or the terms of the plan.” 29 U.S.C. §1132(a)(3).  See also Varity Corp. v. Howe, 516 U.S. 489, 515 (1996).   
1.
Not allowed if based on benefit claim denial and there is a right to sue for benefits.  Varity Corp. v. Howe, 516 U.S. 489, 515 (1996); Wald v. Southwestern Bell Custom Care Med. Plan, 83 F.3d 1002, 1006 (8th Cir. 1996).   An exception to this rule would exist if the claimant pleads in the alternative and there is an evidentiary basis for alleging malfeasance by the fiduciary of the plan. 

2.
Kinds of breach of fiduciary duty claims:  They vary enormously but have been found as follows: (i) tricking employees into switching to a different employer that would fail so that their benefits could be terminated, Varity Corp. v. Howe, 516 U.S. 489, 515 (1996); (ii) participating in a prohibited transaction, Harris Trust & Sav. Bank v. Salomon, Smith Barney, Inc., 530 U.S. 238 (2000); (iii) failing to disclose material facts relevant to fiduciary’s interest, Shea v. Esensten, 107 F.3d 625 (8th Cir. 1997); (iv) self-dealing in making loans and executing business transactions using plan assets, Felber v. Estate of Regan, 117 F.3d 1084 (8th Cir. 1997); (v) making misrepresentations to employees, Anderson Resolution Trust Corp., 66 F.3d 956 (8th Cir. 1995); (vi) failing to supply complete and accurate information regarding benefits in response to a beneficiary’s inquiry, Krohn v. Huron Memorial Hosp., 173 F.3d 542 (6th Cir. 1999).  

3.
Statute of limitations:  The earlier of 6 years from the date of the breach or 3 years from the date the claimant acquires actual knowledge of the breach. 29 U.S.C. §1113. Brown v. American Life Holdings, Inc., 190 F.3d 856 (8th Cir. 1999).  For these purposes actual knowledge requires “actual knowledge of all material facts necessary to understand that some claim exists."  Id. at 859.

4.
Remedies: 

--Injunction.  29 U.S.C. §1132(a)(3)(A)


--Equitable restitution.  29 U.S.C. §1132(a)(3)(B); Great West Life and Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002).


--“Other appropriate equitable relief.” 29 U.S.C. §1132(a)(3)(B)
-- Attorney’s fees and costs.  29 U.S.C. §1132(g).

-- Interest.  Following Jackson v. Fortis Benefits Ins. Co., 245 F.3d 748 (8th Cir. 2001), possibly permitted as “other appropriate equitable relief” if there has been an independent breach of the fiduciary duty.

5.
No jury trial.  White v. Martin, 2002 U.S. Dist. LEXIS 6899 27 Em. Benefits Cas. 2583 (D. Minn. 2002); Mathis v. American Group Life Ins. Co., 873 F. Supp. 1348, 1361-62 (E.D. Mo. 1994). 

C.
A claim for breach of fiduciary duty derivatively on behalf of the plan.  29 U.S.C.§1132(a)(2);  29 U.S.C. §1109(a).  This is a claim brought on behalf of a plan for the benefit of all plan participants.  It is often brought by the Department of Labor.
D.
A claim for penalties for failure to provide ERISA documents upon (written) request or for failure to provide COBRA notice.


“(1) Any administrator . . . (B) who fails or refuses to comply with a request for any information which such administrator is required by this title to furnish to a participant or beneficiary (unless such failure or refusal results from matters reasonably beyond the control of the administrator) by mailing the material requested to the last known address of the requesting participant or beneficiary within 30 days after such request may in the court's discretion be personally liable to such participant or beneficiary in the amount of up to $100 a day from the date of such failure or refusal, and the court may in its discretion order such other relief as it deems proper.”   29 U.S.C. §1132(c)(1). 

1.
Elements of claim: 

a.
(Written) request for information: Although §1132(c)(1) does not specify how a “request for information” must be made, courts have consistently construed the “request for information” language to mean that the request must be made in writing.  See e.g., Tracey v. Heublein, 772 F. Supp. 726 (D.Conn. 1991)

a. By a participant or beneficiary:  A plan participant is an employee or former employee of the plan sponsor “who is or may become eligible to receive a benefit” under the plan.  29 U.S.C. §1002(7). This definition includes a former employee who has a “colorable claim that he or she will prevail in a suit for benefits.”  Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 117-18 (1989); accord Mead v. Intertec Technologies Corp., 271 F.3d 715, 717 (8th Cir. 2001).  
b. To the plan administrator:  Courts strictly construe the requirement that the request be made to the plan administrator.  See e.g., Clark v. Hewitt L.L.C., 294 F. Supp. 2d 946 (N.D. Ill. 2003).
c. For documents that the plan administrator is required by this title to furnish:  This requirement probably implicates the disclosure of plan documents such as the summary plan description required by 29 U.S.C. §1024(b)(4) and the disclosure of statements of accrued benefits required by 29 U.S.C. §1025(a).  It is uncertain whether a claim under §1132(c)(1) is triggered by a failure to provide, for example, the claim file upon appeal of an adverse benefit determination.  See 29 C.F.R. §2560.503-1(h)(2)(iii).  
 2.
Statute of limitations:  Court will apply the most closely analogous state statute of limitations.  Iverson v. Ingersoll-Rand Co., 125 Fed. Appex. 73 (8th Cir. 2004).  In that case, the Court held that §1132(c)(1) was a “penal” statute and applied North Dakota’s general statute of limitations for actions under a penalty statute.  By analogy to Minnesota law, the likely statute of limitations is Minnesota’s statute of limitations for claims “upon a statute for a penalty or forfeiture” under Minn. Stat. §541.07(2) which provides a 2-year statute of limitations. But see Stone v. Traveler’s Corp., 58 F.3d 434 (9th Cir. 1995)(applying California’s contract statute of limitations and rejecting California’s penalty statute of limitations).  


3.
Remedies:  

· $100/day for every day beyond 30 days that plan administrator fails to provide participant or beneficiary with plan documents. 29 U.S.C. §1132(c)(1); Keogan v. Towers, Perrin, Forster & Crosby, Inc., 2003 U.S. Dist. LEXIS 7999(awarding $64,900.00 in penalties although claimant did not prevail on benefit claim); Brown v. Aventis Pharmaceuticals, Inc., 341 F.3d 822 (8th Cir. 2003).
· NOTE: For violations after 7/29/97 the $100 penalty is raised to $110/day by regulation.  29 C.F.R. §2575.502c-1.

3.
No jury trial.  §1132(c) provides that an assessment of a penalty is in the court’s discretion.

E.
A claim for intentional interference with ERISA plan benefits.


“It shall be unlawful for any person to discharge, fine, suspend, expel, discipline, or discriminate against a participant or beneficiary for exercising any right to which he is entitled under the provisions of an employee benefit plan  . . . or for the purpose of interfering with the attainment of any right to which such participant may become entitled under the plan. . . .  It shall be unlawful for any person to discharge, fine, suspend, expel, or discriminate against any person because he has given information or has testified or is about to testify in any inquiry or proceeding relating to this Act or the Welfare and Pension Plans Disclosure Act."  29 U.S.C. §1140.

1.
Requires an intentional adverse employment action.  For example, a “prototypical” action under §1140 would be a suit challenging a termination allegedly resulting from an effort to preclude an employee from vesting under a pension plan.  Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 143 (1990).

2.
Applies regardless of whether the benefit is vested or not.  If an employer interferes with an employee’s employment solely to affect a non-vested welfare benefit, §1140 still applies.  Inter-Modal Employees Ass’n. v. Atchison, Topeka & San Francisco Ry., 520 U.S. 510 (1997).

3.
Requires a causal connection between the receipt of future benefits or other protected conduct and the adverse employment action.  Koons v. Aventis Pharmaceuticals, Inc., 367 F.3d 768 (8th Cir. 2004)(holding that employee must show employer terminated employment with “specific intent” to interfere with the attainment of benefits); Kinkead v. Southwest Bell Tel. Co., 49 F.3d 454, 456-57 (8th Cir. 1995).  

4.
Requires exhaustion of administrative appeals if it will be necessary to interpret the plan.  However, if resort to the plan is not necessary to determine if there has been a §1140 violation, it is still unresolved in this Circuit whether exhaustion of administrative remedies is required.  Other circuits are split on this issue.  See e.g., Burds v. Union Pac. Corp., 223 F.3d 814, 817 (8th Cir. 2000).


5.
Statute of limitations:  No Eighth Circuit decision as yet.  But one district court has held that the court should borrow the most closely analogous state law statute of limitations and for Minnesota it is the2-year wage statute in Minn. Stat. §541.07(5).  Petersen v. Norwest Corp., 1988 U.S. Dist LEXIS 16766 (D. Minn. 1988).  Arguably the court could choose to borrow the statute of limitations for intentional torts, which the Minnesota Court of Appeals has held applies to claims under Minnesota’s whistleblower statute.  Larson v. New Richland Care Center, 539 N.W.2d 915 (Minn.Ct.App. 1995); Minn. Stat. §541.07(1).  Nevertheless, the functional result will be the same – 2-years.

6.
Remedies:  

·  No clear decisions in either the Supreme Court or the Eighth Circuit on the question of remedies under §1140.  However, the Supreme Court has said in dicta: “[§1132(a)] is the exclusive remedy for vindicating [§1140]-protected rights.”  Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 145 (1990).  Likewise, in a recent case concerning the taxability of a settlement of a §1140 claim, the Eighth Circuit commented: “relief for a [§1140] violation must be sought under [§1132], which sets forth the statute's remedial scheme.”  Mayberry v. United States of Am., 151 F.3d 855, 860 n.4 (8th Cir. 1998).
· Back pay:  Other courts have found that the remedies for “other appropriate equitable relief” under §1132(a)(3) permit awards of both back pay and front pay.  See Schwartz v. Gregori, 45 F.3d 1017, 1022 (6th Cir.), cert. denied 516 U.S. 819 (1995); Warner v. Buck Creek Nursery, Inc., 149 F. Supp. 2d 246 (W.D. Va. 2001); Russell v. Northrop Grumman Corp., 921 F. Supp. 143, 152 (E.D.N.Y. 1996).  

Importantly, however, these decisions pre-date Great West Life and Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002).  It is unclear whether the distinction made in Great-West between permissible “equitable restitution” and impermissible “legal restitution” in ERISA actions will impact the labeling of back pay and front pay as traditional equitable remedies.  

Counsel pursuing §1140 claims for back pay after the release of Great West will want to look closely at the discussion of how Title VII treated back pay as an equitable remedy in cases pre-dating the Civil Rights Act of 1991.  In those cases, courts awarded back pay as an integral part of the equitable relief under Title VII.  See e.g. Curtis v. Loether, 415 U.S. 189, 197 (1974)(“in Title VII cases the courts of appeals have characterized back pay as an integral part of an equitable remedy, a form of restitution”); Harmon v. May Broadcasting Co., 583 F.2d 410, 411 (8th Cir. 1978)(“an award of back pay under Title VII for discriminatory employment practices is an integral part of the equitable remedy of reinstatement and is not comparable to damages in a common-law action for breach of employment contract”).  

Front pay:  Similarly, in Title VII cases awarding front pay, courts have construed the statute’s requirement for “other equitable relief” to permit front pay in lieu of reinstatement.  See Pollard v. E.I. Du Pont DeNemours & Co., 532 U.S. 843, 853-54 (2001)(construing pre-Civil Rights Act of 1991 remedy for “other equitable relief” to permit award of front pay); Briseno v. Central Technical Community College Area, 739 F.2d 344, 348 (8th Cir. 1984)(permitting award of front pay in Title VII case).

Presumably, this line of authority will aid in demonstrating that back pay and front pay are traditional equitable remedies for employment discrimination, which is what §1140 aims to remedy.  As such, courts in §1140 cases should permit back pay and front pay – even after Great West.

· Reinstatement
· Attorney’s fees and costs. 29 U.S.C. §1132(g).
7.
No right to jury trial.  See Langlie v. Onan Corp., 192 F.3d 1137, 1141 (8th Cir. 1999).

VII.
Claim for Benefits and the Standard of Review.

A.
The Three Standards of Review in the Eighth Circuit –Basic Overview
1.
Abuse of Discretion/Arbitrary and Capricious Review.


a.  Definition:  Disability benefit claims subject to the abuse of discretion/arbitrary and capricious standard of review (“abuse of discretion”)
 are those in which the governing plan document expressly grants discretionary authority to the plan administrator or fiduciary to interpret plan documents and make factual determinations.
  Although there is no magic language to accomplish this purpose, the Eighth Circuit recognizes that abuse of discretion review is only appropriate if the plan document contains “explicit discretion-granting language.”  Bounds v. Bell Atlantic Enterprises, F.L.T.D. Plan, 32 F.3d 337, 339 (8th Cir. 1994).  

b.  Origin of Standard:  The requirement that plan documents explicitly provide for abuse of discretion review stems from the decision in Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101 (1989), where the Court held that "a denial of benefits challenged under [the ERISA statute] is to be reviewed under a de novo standard unless the benefit plan gives the plan administrator or fiduciary discretionary authority to determine eligibility for benefits or to construe the terms of the plan."  Bruch, at 115.    

c.  
Level of judicial review afforded:  Abuse of discretion review will uphold the claims administrator’s decision if it is reasonable and supported by the evidence.  A decision will be found to be “reasonable” if it is a decision a reasonable person could have reached given the evidence presented.  Donaho v. FMC Corp., 74 F.3d 894, 899 (8th Cir. 1999).

The Eighth Circuit has identified five factors that bear on the reasonableness of a plan administrator's interpretation of plan language.  These factors are: (1) whether the interpretation contradicts the plan's clear language; (2) whether the interpretation renders any plan language internally inconsistent or meaningless; (3) whether the interpretation is consistent with earlier interpretations; (4) whether the interpretation is consistent with the plan's goals; and (5) whether the plan satisfies ERISA requirements.  Cash v. Wal-Mart Group Health Plan, 107 F.3d 637, 641 (8th Cir. 1997); Kennedy v. Georgia-Pacific Corp., 31 F.3d 606, 609 (8th Cir. 1994); Finley v. Special Agents Mut. Benefit Ass'n, Inc., 957 F.2d 617, 621 (8th Cir. 1992).

d. 
Evidence generally admitted at trial on issue of benefit entitlement:  No evidence outside of what was presented to the claims administrator will be considered.  Collins v. Central States, Southeast, Southwest Areas H & W F., 18 F.3d 556, 560 (8th Cir. 1994).

2.
De Novo Review.

a. 
Definition:  Disability benefits claims subject to de novo review are those where the plan document does not explicitly grant the claims professional discretion to make fact decisions or interpret plan language.   Riedl v. General Am. Life Ins. Co., 248 F.3d 753, 756 n.2 (8th Cir. 2001).

In Cox v. Mid-America Dairymen, Inc., 965 F.2d 569, 571 (8th Cir. 1992), the Eighth Circuit noted that there was a split among the circuits on the question of whether, in the absence of discretion-granting language, the court should apply de novo review to both fact determinations and plan interpretations. In Riedl v. General Am. Life Ins. Co., 248 F.3d 753, 756 n.2 (8th Cir. 2001), the Eighth Circuit aligned with the majority of circuits in holding that de novo review applies to both fact determinations and plan interpretations.  

b.  
Level of judicial deference afforded: None.

c. 
Evidence generally admitted at trial on issue of benefit entitlement:  In a de novo case, the district court has discretion to admit evidence outside of the administrative record -- but only for good cause shown.  Donatelli v. Home Ins. Co., 992 F.2d 763, 765 (8th Cir. 1993).  Whether good cause has been shown may depend on whether the moving party shows: (1) if the evidence was available at the time of the administrative review; (2) if the evidence concerns a change in circumstances since the administrative review; and (3) if the administrator gave the claimant ample opportunity to present the evidence.  Davidson v. Prudential Ins. Co. of Am., 953 F.2d 1093, 1095 (8th Cir. 1992).  


Significantly, however, the court will abuse its discretion if it refuses to consider new evidence in the form of the policy document and dates of disablement.  “It is wholly proper, and indeed necessary, for the parties in such a case to be permitted to introduce evidence relevant to when the insured became disabled, and therefore whether the policy was in effect at that time.”  Weber v. St. Louis Univ., 6 F.3d 558, 561 (8th Cir. 1993).


3.
Sliding Scale Review.

a.  
Definition:  Disability benefit claims subject to sliding scale review are those where the plan document grants the claims professional discretion to make benefit determinations BUT because of the presence of a palpable conflict of interest on the part of the decision-maker and/or the presence of a substantial procedural irregularity in the claims processing, the claims professional’s decision is given greater scrutiny than is typical under abuse of discretion review but less than de novo review.  The amount of scrutiny will slide up or down depending on the degree of conflict or the significance of the irregularities in the procedures.  The test is as follows:


A sliding scale level reduced level of deference will be applied when the claimant presents “material, probative evidence demonstrating that (1) a palpable conflict of interest or serious procedural irregularity existed which (2) caused a serious breach of the plan administrator’s duty to the claimant.”  To establish the second prong the claimant must show that the conflict or procedural irregularity has “some connection to the substantive decision reached.”  Woo v. Deluxe Corp, 144 F.3d 1157, 1160-61 (8th Cir. 1998). 


b.  
Origin:  The Eighth Circuit developed this so-called sliding scale level of review in a series of three decisions.  Woo v. Deluxe Corp., 144 F.3d 1157, 1160-61 (8th Cir. 1998); Armstrong v. Aetna Life Ins. Co., 128 f.3d 1263, 1265 (8th Cir. 1997); and Buttram v. Central States Southeast & Southwest H. & W. F., 76 F.3d 896, 900 n.6 (8th Cir. 1996). 
i.
What is a “palpable conflict of interest”?  Although the Court has not defined this precisely the Court has given some clues.


It is a palpable conflict if the individual claims professional will receive remuneration for claims denials.  Armstrong v. Aetna Life Ins. Co., 128 F.3d 1263, 1265 (8th Cir. 1997).


It is not a palpable conflict of interest if the insurer is both claims administrator and funder BUT the insurer is a non-profit entity.  Farley v. Arkansas Blue Cross Blue Shield, 146 F.3d 774, 777 n.5 (8th Cir. 1998).


It is not a palpable conflict of interest if, although decision-maker and funder are the same entity, there are ameliorating circumstances that show business reasons why the insurer would not profit merely through claims denials.  Barnhart v. UNUM Life Ins. Co. of N. Am., 179 F.3d 583 (8th Cir. 1999).

ii.
What is a “serious procedural irregularity”?  Again, the Court has not fully fleshed this standard out since the adoption of Woo, but pre- and post-Woo decisions suggest as follows:

It is where the claims administrator fails to obtain independent expert advice where the dispute concerns a complex medical condition and the claimant has submitted multiple medical opinions.  Woo v. Deluxe Corp., 144 F.3d 1157 (8th Cir. 1998).

It is where the claims administrator fails to respond in writing to the claimant’s appeal.  McGarrah v. Hartford Life Ins. Co., 234 F.3d 1026, 1030-31 (8th Cir. 2000); Buttram v. Central States Southeast & Southwest H. & W. F., 76 F.3d 896 (8th Cir. 1996).

It is where the claims administrator fails to address adequately the medical evidence provided by the claimant’s treating physicians.  Morgan v. UNUM Life Ins. Co. of Am., 346 F.3d 1173, 1176 (8th Cir. 2003).

It is not where the claims administrator consults repeatedly with claimant’s treating physician.  Clapp v. Citibank, N.A., 262 F. 3d 820 (8th Cir. 2001).

It is not where the claims administrator fails to verify independently the accuracy of data submitted by the claimant.  Sahulka v. Lucent Technologies, Inc., 206 F.3d 763, 769 (8th Cir. 1999).

It is not where the claims administrator declines to obtain an independent medical examination where it accepts the restrictions and limitations imposed on a claimant by a treating physician.  Gerdes v. UNUM Provident Corp., 37 Fed. Appx. 837 (8th Cir. 2002).

c.
Level of judicial deference:  It varies and depends on how egregious the circumstances are perceived to be. Barnhart v. UNUM Life Ins. Co. of N. Am., 179 F.3d 583 (8th Cir. 1999)(noting that the two-pronged test adopted in Woo presents a “considerable hurdle” for claimants).  

d.  
Evidence generally admitted at trial on issue of benefit entitlement:  Not yet decided but presumably no more than admissible under de novo review.

PART TWO – Strategic Considerations in Deciding Whether to Pursue an ERISA Disability Benefits Claim

I.
Considerations for Pursuing an ERISA Disability Benefits Claim.

A.
Disability benefits often include paid-up health and welfare benefits.  Many disability plans, particularly from self-insured employers, provide not only disability benefits but also health, life or dental insurance as a consequence of being entitled to disability insurance.  Often these other benefits “piggy-back” on the entitlement to disability benefits under the LTD plan.
B.
Employee on disability may still be an employee.  Under many plans and employment arrangements, the disabled employee on a proper disability leave is still an employee and thereby entitled to continue to participate in pension contributions and other benefits of employment status.

C.
Possibility of tax-free benefits vs. taxable earnings.  If the employee paid for his or her disability benefits entirely with post-tax dollars, the disability benefit payments are tax-free.

D.
Possible liability coverage for the employer if there is a breach of fiduciary duty claim.  If the ERISA benefits claim can be stated in conjunction with a breach of fiduciary duty claim, it might be possible to trigger some coverage under the employer’s employee benefits liability coverage.  Such coverage is often provided as a rider or amendment to general liability insurance coverage.
E.
The employee might really be unable to perform the job.  Employees generally want to work for the psychological and monetary rewards that work provides.  Few want to go out on disability.  However, it might be that the employee is forcing him or herself to work when it is really not possible anymore.  This makes the employee’s quality of work life very unpleasant and it also interferes with workplace efficiency and employee morale.  

F.
Quality of evidence.  Often the employee and employer have focused their efforts on determining whether there is a “reasonable accommodation defense” to a disability discrimination defense, rather than on whether the employee meets the definition of disability in the plan.  The employer’s documentation of all of the attempts at reasonable accommodation that have failed can actually create very powerful evidence of disability for the ERISA claim.  This is particularly strong in cases where the employer is the nominal or actual plan administrator.  In such a case, the employer’s zeal in establishing non-liability for the ADA claim may make for a very strong ERISA case.

II.
Considerations Making an ERISA Disability Claim Difficult.
A.
Very difficult standard of review.  Most ERISA disability plans are drafted with discretion-granting language.  This results in the abuse of discretion standard of review and the preclusion of any evidence outside of the administrative record at trial.

B.
Obligation to exhaust administrative remedies and build record before suit.  ERISA cases are really put together in the claims administration process.  If the client did not put together a really good administrative record and fully exhaust all administrative appeals, suit will be an uphill battle.

C.
No extra-contractual or punitive damages.  Where the conduct of the plan administrator has been egregious, there is nothing the claimant can do to collect damages for the bad acts.  Benefits, alone, and attorney’s fees/costs and interest are the only rewards.

D.
Maintenance of employer-employee goodwill. The employee may really not want to seek relief for disability discrimination with all the acrimony this will bring between the parties.  An ERISA benefits claim often does not involve the employer directly as the parties in interest are actually the employee and the disability insurer. 

E.
Is there a release that will bar the claim?  A key consideration in ERISA claims work is whether the claimant has already released her rights through a waiver and release as part of a reduction in force or severance agreement.  To be enforceable, a release of ERISA rights must be “knowing and voluntary.” The Eighth Circuit considers whether a purported release of ERISA rights is knowing and voluntary based on a nine-factor test developed in Leavitt v. Northwestern Bell Tel. Co., 921 F.2d 160, 162 (8th Cir. 1990).  Those factors are:

1.
claimant’s education and business experience; 

2. 
claimant’s input in negotiating the terms of the settlement; 

3. 
clarity of the release language; 

4.
amount of time claimant had for deliberation before signing the release; 

5.
whether claimant read the release and considered its terms before signing it; 

6.
whether claimant knew of her rights under the plan and the relevant facts when she signed the release; 
7. 
whether claimant was given an opportunity to consult with an attorney before signing the release; 

8.
whether claimant received adequate consideration for the release; and 

9. 
whether claimant’s release was induced by improper conduct on the part of the employer.      
Leavitt, 921 F.2d at 162.
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� In this Circuit the terms “abuse of discretion” and “arbitrary and capricious” are treated the same.  See e.g., Schatz v. Mutual of Omaha Ins. Co., 220 F.3d 944, 947 n.4 (8th Cir. 2000).





� One court, evidently fatigued by litigation over what language is sufficient to grant discretion, drafted its own example of language which would confer discretion with the following: “benefits under the plan will be paid only if the plan administrator decides in his discretion that the applicant is entitled to them.”  Herzberger v. Standard Ins. Co., 205 F.3d 327, 331-32 (7th Cir. 2000).  The Eighth Circuit has cited this case with approval in Walke v. Group Long Term Disability Ins., 256 F.3d 835, 839-840 (8th Cir. 2001).
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